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(1) REAL PARTY IN INTEREST 

The real party in interest is the assignee of record, InterDigital Technology 
Corporation. 

(2) RELATED APPEALS AND INTERFERENCES 

Appeal Briefs were filed on April 12, 2004 for U.S. Patent Application No. 
10/085,203 and U.S. Patent Application No. 09/939,410. U.S. Patent Application No. 
09/939,410 is the parent of the present application and U.S. Patent Application No. 
10/085,203. Other than those appeals no other appeals or interferences are known 
which will directly affect or be directly affected by or have a bearing on the Board's 
decision in the present appeal. 

(3) STATUS OF THE CLAIMS 

Claims 1-9 are the subject of this appeal and are attached in Appendix A. No 
other claims are pending. Claims 1 and 7 are finally rejected under 35 U.S.C. §102(b), 
as being anticipated by U.S. Patent No. 5,101,406 (Messenger). Claims 2, 6 and 9 are 
finally rejected under 35 U.S.C. §103(a), as being unpatentable over Messenger in view 
of U.S. Patent No. 5,828,677 (Sayeed et al:). Claim 3 is finally rejected under 35 U.S.C. 
§103(a), as being unpatentable over Messenger in view of Sayeed et al. and further in 
view of U.S. Patent No. 6,449,246 (Barton et al.). Claim 4 is finally rejected under 35 
U.S.C. §103(a), as being unpatentable over Messenger in view of U.S. Patent No. 
6,064,692 (Chow). Claims 5 and 8 are finally rejected under 35 U.S.C. §103(a), as 
being unpatentable over Messenger in view of U.S. Patent No. 5,982,760 (Chen). 

(4) STATUS OF THE AMENDMENTS 

No Amendments were filed after the February 17, 2004 Final Action. 
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(5) SUMMARY OF THE INVENTION 

The data modulation of a subscriber unit is adjusted. See f [0020] and [0024] . 
Data is received at a transmitter for transmission. See ^[0024]. The received data is 
formatted into packets for transmission. See ^[[0016]. Each packet has a particular 
type of encoding/data modulation. See SII0016]. The packets are transmitted. See 
^[0016] A return channel is monitored for receipt of an acknowledgment for each 
packet and that packet has been received. See ^[[0031] and [0032]. A packet is 
retransmitted at the transmitter, if an acknowledgment for that packet has not been 
received. See ^[0032]. Retransmission statistics are collected. See ( fl[0020]. Each 
particular encoding/data modulation is adjusted using the collected retransmission 
statistics. See f [0020] . If the collected retransmission statistics indicate a low number 
of retransmissions, a higher capacity encoding/data modulation scheme is selected as 
the particular encoding/data modulation and if the collected retransmission statistics 
indicate a high number of retransmissions, a lower capacity encoding/data modulation 
scheme is selected as the particular encoding/data modulation. See f [0021] -[0023]. 

(6) ISSUES 

(1) Do claims 1 and 7 meet the requirements of 35 U.S.C. §102(b), as not 
being anticipated by U.S. Patent No. 5,101,406 (Messenger)? 

(2) Do claims 2, 6 and 9 meet the requirements of 35 U.S.C. §103(a), as being 
unpatentable over Messenger in view of U.S. Patent No. 5,828,677 
(Sayeed et al.)? 

(3) Does claim 3 meet the requirements of 35 U.S.C. §103(a), as being 
unpatentable over Messenger in view of Sayeed et al. and further in view 
of U.S. Patent No. 6,449,246 (Barton et al.)? 

(4) Does claims 4 meet the requirements of 35 U.S.C. §103(a), as being 
unpatentable over Messenger in view of U.S. Patent No. 6,064,692 
(Chow)? 
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(5) Do claims 5 and 8 meet the requirements of 35 U.S.C. §103(a), as being 
unpatentable over Messenger in view of U.S. Patent No. 5,982,760 
(Chen)? 

(7) GROUPING OF CLAIMS 

The claims on appeal consist of four groups. Claims 1, 2, 6, 7 and 9 are in group 
one and claim 1 is the representative claim. Claim 3 is in Group 2 and claim 3 is the 
representative claim. Claim 4 is in Group 3 and claim 4 is the representative claim. 
Claims 5 and 8 are in Group 4 and claim 5 is the representative claim. 

(8) ARGUMENT 

Background 

This application (U.S. Patent Application No. 10/085,203) was filed on February 
27, 2002. 

Group 1 (Claims 1, 2, 6, 7 and 9): 

Issue (1): Do claims 1 and 7 meet the requirements of 35 U.S.C. 
§102(b), as not being anticipated by U.S. Patent No. 5,101,406 
(Messenger)? 

Messenger at column 2, In. 69 to column 3, In. 6 (in the BRIEF SUMMARY OF 
THE INVENTION) states, "... [w]hen a statistically unacceptable transmission error 
rate is observed, the remote station may then change its current encoding algorithm to 
another. This may be done by stepping in a predetermined manner through the 
various encoding algorithms recognized by the system or by pseudorandom selection." 
Accordingly, Messenger only discloses changing the "current encoding algorithm" in 
view of an unacceptable transmission error rate. 

Furthermore, in the DESCRIPTION OF THE PREFERRED EMBODIMENTS, 
changes in view of unacceptable transmission error rates is described differently. For 
instance at column 8, Ins. 34-42 Messenger states, "[accordingly, the remote station 
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may be appropriately programmed to change its current operating frequency in 
response to transmission errors. The changing of the operating frequency in response 
to transmission errors is preferably done in a pseudorandom manner to avoid the 
possibility that all remote system stations will be transmitting on a single frequency, 
such a condition enhancing the likelihood of conflicting transmissions/' Accordingly, 
Messenger, describes changes in view of transmission error as changing the 
transmission frequency. 

The claims recite both "a higher capacity encoding/data modulation scheme" and 
"a lower capacity encoding/data modulation scheme". Messenger does not disclose 
higher or lower capacity. Messenger describes changing an encoding algorithm in a 
pseudo random manner, which indicates that the encoding algorithms are somewhat 
equivalents or why would the selection be in a pseudorandom order. Also, the 
description in the DESCRIPTION OF THE PREFERRED EMBODIMENTS switches 
between carrier frequencies, which inherently would have a same capacity. The 
switching between frequencies would result in finding a frequency having less 
interference, not a different capacity. 

The claims also recite, "collecting retransmission statistics", n low retransmission 
statistics" and "high retransmission statistics". Messenger only discloses an 
unacceptable error rate and does not define how that is measured, in particular not as 
low or high retransmission statistics. Also, Messenger clearly does not disclose 
changing of the modulation scheme to a higher capacity encoding/data modulation 
scheme in view of low retransmission statistics. Messenger clearly only describes 
changing the "encoding algorithm" in view of unacceptable error rate and not changing 
in view of an acceptable error rate (low retransmissions). 

With respect to issues 2-5, none of the additional references, Sayeed, Barton, 
Chow or Chen, cure this lack of Messenger's teaching and are not cited by the examiner 
as doing such. Accordingly, these claims meet the requirements of 35 U.S.C. §102(b) 
and 35 U.S.C. §103(a). 
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Group 2 (Claims 3): 

With respect to Group 2, Barton is cited as disclosing "nulling subchannels". 
However, in a careful review of that reference, it only discloses "inserting nulled 
symbols into the subcarriers" at column 11, lines 34-38. Nulling symbols merely 
implies that the sub-carriers are present but contain no data. In the present invention, 
the sub-carriers are nulled to reduce interference to other subcarriers. Furthermore, 
Barton does not disclose the use of nulled symbols in context with adaptive modulation 
and, accordingly, it is not correctly combinable with Messenger and Sayeed. There is 
no motivation or suggestion in these references for such a combination. In addition, all 
the reasons stated with respect to group 1 also apply to Group 2. 

Group 3 (Claim 4): 

With respect to Group 3, Chow is cited as disclosing the use of single carrier- 
frequency domain equalization (SC-FDE) air interface. Although Chow refers to using 
a frequency domain equalizer in the receiver, it does not disclose an SC-FDE air 
interface which refers to the transmission scheme. Furthermore, Chow does not 
disclose the use of frequency domain equalization in context with adaptive modulation 
and, accordingly, it is not correctly combinable with Messenger. There is no motivation 
or suggestion in these references for such a combination. In addition, all the reasons 
stated with respect to group 1 also apply to Group 3. 

Group 4 (Claims 5 and 8): 

With respect to Group 4, although Chen discloses a fast feedback channel, it does 
not disclose using it for transmission of acknowledgements or negative 
acknowledgements. Chen describes the fast feedback channel as sending commands. 
Accordingly, Chen does not describe the use of that channel for acknowledgements or in 
context of the remainder of the claim. In addition, all the reasons stated with respect 
to group 1 also apply to Group 4. 
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(9) CONCLUSION 



For the reasons stated above, pending claims 1-9 meet the requirements 35 
U.S.C. §102(b) and 35 U.S.C. §103(a). Accordingly, the final rejection should be 
reversed. After reversal, Applicant respectfully requests that the pending claims be 
passed to allowance. 



Volpe and Koenig, P.C. 
United Plaza, Suite 1600 
30 South 17th Street 
Philadelphia, PA 19103 

JMG/pf 



Respectfully submitted, 




Joseph A. Kwak 



Jejmfey M. Glabicki 
Registration No. 42,584 
(215)568-6400 
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APPENDIX A 

(PENDING CLAIMS OF U.S. PATENT APPLICATION NO. 10/085,187) 

1 . A method for adjusting data modulation at a subscriber unit, comprising: 
receiving data at a transmitter for transmission; 

formatting the received data into packets for transmission, each packet having a 
particular type of encoding/data modulation; 
transmitting the packets; 

monitoring a return channel for receipt of an acknowledgment for each packet 
that that packet has been received; 

retransmitting a packet at the transmitter, if an acknowledgment for that 
packet has not been received; 

collecting retransmission statistics; and 

adjusting each particular encoding/data modulation using the collected 
retransmission statistics; wherein if the collected retransmission statistics indicate a 
low number of retransmissions, a higher capacity encoding/data modulation scheme is 
selected as the particular encoding/data modulation and if the collected retransmission 
statistics indicate a high number of retransmissions, a lower capacity encoding/data 
modulation scheme is selected as the particular encoding/data modulation. 

2. The method of claim 1 wherein the particular type of encoding/data 
modulation is forward error correction (FEC). 

3. The method of claim 2 wherein the packets are transmitted using an 
orthogonal frequency division multiple access (OFDMA) air interface and the FEC 
encoding/data modulation adjusting is performed in addition to selective nulling of 
subchannels in an OFDMA set. 

4. The method of claim 1 wherein the packets are transmitted using a single 
carrier having a frequency domain equalization (SC-FDE) air interface. 
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5. The method of claim 1 wherein the return channel is a fast feedback 
channel when the packets are transmitted using a code division multiple access 
(CDMA) air interface. 

6. The method of claim 1 further comprising: 

identifying a packet as having an unacceptable error rate responsive to receipt of 
a negative acknowledgment. 

7. A method for adjusting data modulation at a subscriber, comprising: 
formatting data into packets for transmission over a wireless air interface; 
receiving packets of data over said air interface, each packet having a particular 

encoding/data modulation; 

for each received packet, generating and transmitting a positive 
acknowledgment at the physical layer of said air interface when a received packet has 
an acceptable error rate; 

collecting retransmission statistics; wherein if the collected retransmission 
statistics indicate a low number of retransmissions, a higher capacity encoding/data 
modulation scheme is selected as the particular encoding/data modulation and if the 
collected retransmission statistics indicate a high number of retransmissions, a lower 
capacity encoding/data modulation scheme is selected as the particular encoding/data 
modulation. 

8. The method of claim 7 wherein the positive acknowledgments are 
transmitted on a fast feedback channel when said air interface using a code division 
multiple access (CDMA). 

9. The method of claim 7 further comprising transmitting a negative 
acknowledgment if that packet has an unacceptable error rate. 
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